CITY COUNCIL AGENDA
WEDNESDAY, MARCH 6, 2019
5:30 PM - REGULAR MEETING
Location:

Council Chambers, City Hall
337 Bennett Avenue, Cripple Creek, Colorado 80813
CALL TO ORDER
INVOCATION
PLEDGE OF ALLEGIANCE
ROLL CALL
APPROVAL OF MINUTES FROM PRIOR MEETING
A. FEBRUARY 20, 2019 REGULAR MEETING
PUBLIC COMMENT
ADMINISTRATOR REPORT
FINANCE DIRECTOR REPORT

1. INTRODUCTION FROM NEW TELLER COUNTY OFFICE OF EMERGENCY
MANAGEMENT DIRECTOR DON ANGELL.
2. NEWMONT CRIPPLE CREEK & VICTOR GOLD MINE QUARTERLY UPDATE;
MIKE SCHAFFNER, GENERAL MANAGER & LORNA SHAW, EXTERNAL
RELATIONS MANAGER.
3. WATER AND WASTEWATER DEPARTMENT UPDATE; MICKEY GROVES,
PLANT OPERATIONS DIRECTOR.
4. CONSIDER APPROVAL OF FIFTH AMENDMENT TO WATER PURCHASE
AGREEMENT BETWEEN CITY OF CRIPPLE CREEK AND CITY OF VICTOR:
MARK CAMPBELL, CITY ADMINISTRATOR.
5. CONSIDER APPROVAL OF AGREEMENT FOR PROFESSIONAL SERVICES
BETWEEN CITY OF CRIPPLE CREEK AND DEERE AND AULT CONSULTANTS,
INC. FOR GENERAL WATER RIGHTS CONSULTING SERVICES; STEVE
DICAMILLO, PUBLIC WORKS DIRECTOR.
6. ADJOURNMENT.

Posted Thursday, February 28, 2019, at Cripple Creek City Hall, the Cripple Creek Post Office
and on the City of Cripple Creek Website www.cityofcripplecreek.com

FIFTH AMENDMENT TO
WATER PURCHASE AGREEMENT

THIS FIFTH AMENDMENT TO WATER PURCHASE AGREEMENT
("Amendment") is made this _ day of _ _ _ _ _ _ , 2019 by and between the City
of Cripple Creek, Colorado through its utility enterprise ("Cripple Creek") and the City of
Victor, Colorado ("Victor'').
Cripple Creek and Victor are sometimes hereinafter
referred to individually as "Party" and collectively as the "Parties".
WHEREAS, the parties previously entered into a Water Purchase Agreement
dated February 17, 2004; and the Supplemental Water Purchase Agreement dated
December 16, 2004; the Second Amendment to Water Purchase Agreement dated
April 1, 2005; the Third Amendment to Water Purchase Agreement dated August 6,
2010, and the Fourth Amendment to Water Purchase Agreement dated November 19,
2015 (collectively, the "Agreement"); and
WHEREAS, Cripple Creek has previously entered into agreements with the
Cripple Creek and Victor Gold Mining Company ("CC& V") for the lease of water rights
owned by Cripple Creek to CC&V to provide a source of additional water supply to
CC&V beyond that they acquire as an assignee/customer of Victor under the
Agreement, as amended. The most recent of said CC& V agreements is dated
_ _ _ _ _ , 2019 (the "Cripple Creek-CC&V Agreement"); and ·

WHEREAS, Victor has entered into an agreement with CC&V for the lease of
water rights to CC&V, including water rights leased from Cripple Creek under the prior
Agreements described above, and subject of this amendment, by agreement with
CC&V dated March 24, 2016 (the "Victor-CC&V Agreement"), amending Victor's
original agreement with CC& V, as previously amended, dated August 1, 1999; and
WHEREAS, the Parties seek to again amend the Agreement to reflect current
changes in infrastructure, changes in primary delivery methods, and changes in pricing,
to provide consistency between the Agreement and the CC&V Agreement, as well as to
extend the term of the Agreement, which otherwise would have expired on December
31,2018.
NOW THEREFORE, in consideration of the mutual covenants contained herein,
and other good and valuable consideration the receipt and sufficiency of which are
hereby acknowledged, the parties agree as follows:
1.
Charge for Water.
Paragraph 3 of the Agreement, as previously
amended in the Third Amendment to Water Purchase Agreement dated August 6, 2010
and more recently amended by the Fourth Amendment to Water Purchase Agreement
dated November 19, 2015, is further amended for consistency with the most recent
Cripple Creek-CC& V Agreement and Victor-CC& V Agreement, and replacea as follows:
1
•

A.
Victor (or CC&V, or other assigns) shall pay Cripple Creek monthly
for water delivered at an initial rate of $1,011.50 per acre foot delivered in the 2019
water year. Such rate shall be applicable to all 172 acre feet available under the
Agreement, as amended. Cripple Creek shall provide Victor with a monthly invoice for
all water purchased hereunder, and the purchase prices shall be due and payable 30
days after the date of the invoice. This $1,011.50 base rate shall be adjusted upward
each year at a rate of 4°/o, to reflect increases in the fair market value of the Cripple
Creek Water and increased production costs to provide the legal and physical supply of
water. The water rate shall be adjusted annually as of the meter reading dates
immediately after January 1st of each calendar year.

2.
Term. The term of the Agreement, as amended, expired on December
31, 2018. The term of the Agreement is hereby amended to coincide with the term of
the Victor-CC&V Agreement up to an including December 31, 2024, and shall be
effective as of January 1, 2019.
3.
All other terms and conditions of the Agreement, as previously amended,
except as further amended herein, shall continue in full force and effect, except as
necessary to give full effect to this Fourth Amendment. Unless specified otherwise
herein, capitalized terms shall have that meaning ascribed to them in the Agreement.

City of Victor, Colorado

By:----------Title: - - - - - - - - - - - -

City of Cripple Creek, Colorado
By: _ __ _ _ _ __ __ _
Title: - - - - - - - - - - - -
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AGREEMENT FOR PROFESSIONAL SERVICES
THIS AGREEMENT is made and entered into this
da;x of Februar:x 2019, by and between the
City of Cripple Creek, a Colorado statutory municipality (the "City") and Deere and Ault Consultants, Inc.,
an independent contractor ("Consultant").
WHEREAS, the City requires professional services; and
WHEREAS, Consultant has held itself out to the City as having the requisite knowledge and
experience to perform the required services.
NOW, THEREFORE, for the consideration hereinafter set forth, the receipt and sufficiency of
which are hereby acknowledged, the parties hereto agree as follows:

I.

SCOPE OF SERVICES

A.
Consultant shall furnish all labor and materials required for the complete and prompt
execution and performance of all duties, obligations, and responsibilities which are described or reasonably
implied from the Request for Proposals for On-Call Civil Engineering Services and Consultant's Proposal
both of which are attached hereto as Exhibit A and incorporated herein by this reference.

B.
A change in the Scope of Services shall constitute a material change or amendment of
services or work which is different from or additional to the Scope of Services. No such change,
including any additional compensation, shall be effective or paid unless authorized by written amendment
executed by the City. If Consultant proceeds without such written authorization, then Consultant shall be
deemed to have waived any claim for additional compensation, including a claim based on the theory of
unjust enrichment, quantum meruit or implied contract.

II.

REPORTS, DATA AND WORK PRODUCT

A.
The City shall provide Consultant with reports and such other data as may be available to
the City and reasonably required by Consultant to perform the Scope of Services. All documents provided
by the City to Consultant shall be returned to the City. Consultant is authorized by the City to retain copies
of such data and materials at Consultant's expense.
Other than sharing information with designated third parties as previously directed by the
B.
City, no project information shall be disclosed by Consultant to third parties without prior written consent
of the City or pursuant to a lawful court order directing such disclosure.
The City acknowledges that the Consultant's work product is an instrument of professional
C.
service. Nevertheless, all work product prepared under this Agreement shall become the property of the
City upon completion of the work. Consultant shall retain its rights in its standard drawing details, designs,
specifications, databases, computer software and any other proprietary property. Rights to intellectual property
developed, utilized, or modified in the performance of the Scope Services shall remain the property of
Consultant. Any and all unauthorized reuse of Consultant's Instruments of Service will be at the City's sole
risk and without liability to Consultant.
D.
Upon request, Consultant shall provide to the City electronic versions of all work product,
in the format as agreed upon by the City and Consultant.

- - -- - - - --- --

III.

COMPENSATION

A.
In consideration of the work performed by Consultant, the City shall pay Consultant on a
time and materials basis. The method and manner of payment shall be as specified in Exhibit B, attached
hereto and incorporated herein by this reference.
B.
Notwithstanding the maximum amount specified in subsection A hereof, Consultant shall
only be paid for work performed. If Consultant completes the Scope of Services for a lesser amount than
the maximum amount, Consultant shall be paid the lesser amount, not the maximum amount.

IV.

COMMENCEMENT AND COMPLETION OF WORK

The work to be performed by Consultant shall be assigned by City staff on an on call basis for
particular projects. Schedules and scopes of work shall be established for each work assignment and
Consultant shall complete all work on a professional and timely manner.

V.

PROFESSIONAL RESPONSIBILITY

A.
Consultant hereby warrants that it is qualified to assume the responsibilities and render the
services described ~erein and has all requisite corporate authority and professional licenses in good
standing, required by law.
B.
The work performed by Consultant shall be in accordance with generally accepted
professional practices and the level of competency presently maintained by other practicing professional
firms in the same or similar type of work in the applicable community. The work and services to be
performed by Consultant hereunder shall be done in compliance with applicable laws, ordinances, rules and
regulations.
C.
Consultant shall be responsible for the professional quality, technical accuracy, timely
completion, and the coordination of all designs, drawings, specifications, reports, and other services
furnished by Consultant under this Agreement. Consultant shall, without additional compensation, correct
or resolve any errors or deficiencies in his designs, drawings, specifications, reports, and other services,
which fall below the standard of professional practice, and reimburse the City for construction costs caused
by 11egligent errors and omissions which fall below the standard of professional practice.
D.
Approval by the City of drawings, designs, specifications, reports, and incidental work or
materials furnished hereunder shall not in any way relieve Consultant of responsibility for technical
adequacy of the work. Neither the City's review, approval or acceptance of, nor payment for, any of the
services shall be construed to operate as a waiver of any rights under this Agreement or of any cause of
action arising out of the performance of this Agreement.
E.
Because the City has hired Consultant for its professional knowledge and experience,
Consultant agrees not to employ subcontractors to perform work hereunder without the express written
consent of the City. All contracts between Consultant and subcontractors shall conform to this
Agreement.

VI.

INSURANCE

A.
Consultant shall procure and maintain, and shall cause any subcontractor of Consultant to
procure and maintain, the minimum insurance coverages listed below. Such coverages shall be procured
and maintained with forms and insurers acceptable to the City. In the case of any claims-made policy, the

necessary retroactive dates and extended reporting periods shall be procured to maintain such continuous

coverage.

· 1.
Worker's compensation insurance to cover obligations imposed by applicable law
for any employee engaged in the performance of work under this Agreement, and Employer's
Liability insurance with minimum limits of five hundred thousand dollars ($500,000) each
accident, two million dollars ($2,000,000) disease - policy limit, and two million dollars
($2,000,000) disease - each employee. Evidence of qualified self-insured status may be substituted
for the worker's compensation requirements of this paragraph.
2.
Commercial general liability insurance with minimum combined single limits of
one million dollars ($1,000,000) each occurrence and two million dollars ($2,000,000) general
aggregate. The policy shall be applicable to all premises and operations. The policy shall include
coverage for bodily injury, broad form property damage (including completed operations), personal
injury (including coverage for contractual and employee acts), blanket contractual, products, and
completed operations. The policy shall contain a severability of interests provision, and shall be
endorsed to include the City, the City's officers, and employees, as additional insureds. No
additional insured endorsement shall contain any exclusion for bodily injury or property damage

arising from completed operations.
3.

Professional liability insurance with minimum limits of one million dollars

($1,000,000) each claim and two million dollars ($2,000,000) general aggregate.

C.

Any insurance carried by the City, its officers, its employees, or its consultants shall be

excess and not contributory insurance to that provided by Consultant. Consultant shall be solely

responsible for any deductible losses under any policy.
D.

Consultant shall provide to the City a certificate of insurance, completed by Consultant's

insurance agent, as evidence that policies providing the required coverages, conditions, and minimum

I

limits are in full force and effect. The certificate shall identify this Agreement and shall provide that the
coverages afforded -under the policies shall not be cancelled, terminated or materially changed until at
least thirty (30) days prior written notice has been given to the City. The City reserves the right to request

and receive a certified copy of any policy and any endorsement thereto.
E.

Failure on the part of Consultant to procure or maintain the insurance required herein

shall constitute a material breach of this Agreement upon which the City may immediately terminate this
Agreement, or at its discretion, the City may procure or renew any such policy or any extended reporting
period thereto and may pay any and all premiums in connection therewith, and all monies so paid by the

City shall be repaid by Consultant to the City upon demand, or the City may offset the cost of the
premiums against any monies due to Consultant from the City.

VII.

INDEMNIFICATION

Consultant agrees to indemnify and hold harmless the City and its officers, insurers, volunteers,
representative~, agents, and employees, heirs and assigns from and again~t all claims, liability, damages, losses,
and expenses and demands, including reasonable attorney's . fees, on account of injury, loss, or damage,

including, without limitation, claims arising from bodily injury, personal injury, sickness, disease, death,
property loss or damage, or any other loss of any kind whatsoever, which arise out of or are in any manner
connected with this Agreement or the Scope of Services if such injury, loss, or damage to the extenti-s
caused in whole or in part by, the negligent act, omission, error, or other fault of Consultant, any
subcontractor of Consultant, or any officer, employee, or representative, or agent of Consultant or of any
subcontractor of Consultant, or which arise out of any workmen's compensation claim of any employee of
Consultant or of any employee of any subcontractor of Consultant.

VIII.

TERMINATION

This Agreement shall terminate at such time as the work described in the Scope of Services is
completed and the requirements of this Agreement are satisfied, or upon the City's providing Consultant
with seven (7) days advance written notice, whichever occurs first. If the Agreement is terminated by the
City's issuance of written notice of intent to terminate, the City shall pay Consultant for all work previously
authorized and completed prior to the date of termination. If, however, Consultant has substantially or
materially breached this Agreement, the City shall have any remedy or right of set-off available at law and
equity. If the Agreement is terminated for any reason other than cause prior to completion of the Scope of
Services, any use of documents by the City thereafter shall be at the City's sole risk, unless otherwise
consented to by Consultant.

IX.

CONFLICT OF INTEREST

Consultant shall disclose any personal or private interest related to property or business within the
City. Upon disclosure of any such interest, the City shai1 determine if the interest constitutes a conflict of
interest. If the City determines that a conflict of interest exists, the City may treat such conflict of interest
as a default and terminate this Agreement.

X.

INDEPENDENT CONTRACTOR

Consultant is an independent contractor. Notwithstanding any other provision of this Agreement,
all personnel assigned by Consultant to perform work under the terms of this Agreement shall be, and
remain at all times, employees or agents of Consultant for all purposes. Consultant shall make no
representation that it is a City employee for any purposes.

XI.

ILLEGAL ALIENS

A.
Certification. Consultant hereby certifies that, at the time of this certification, it does not
knowingly employ or contract with an illegal alien who will perform work under the Agreement and that
the Consultant will participate in either the E-Verify Program administered by the United States Department
of Homeland Security and Social Security Administration or the Department Program administered by the
Colorado Department of Labor and Employment in order to confirm the employment eligibility of all
employees who are newly hired for employment to perform work under the Agreement.
B.

Prohibited Acts. Consultant shall not:

(1)
Knowingly employ or contract with an illegal alien to perform work under this
Agreement; or

(2)
Enter into a contract with a subcontractor that fails to certify to Consultant that the
subcontractor shall not knowingly employ or contract with an illegal alien to perform work under
this Agreement.
C.

Verification.

( 1)
If Consultant has employees, Consultant has confirmed the employment eligibility
of all employees who are newly hired for employment to perform work under this Agreement
through participation in either the E-Verify Program or the Department Program.

(2)
Consultant shall not use the E-Verify Program or the Department Program
procedures to undertake pre-employment screening of job applicants while this Agreement is being
performed.
(3)
If Consultant obtains actual knowledge that a subcontractor performing work
under this Agreement knowingly employs or contracts with an illegal alien who is performing work
under the Agreement, Consultant shall:
a.
Notify the subcontractor and the City within three (3) days that Consultant
has actual knowledge that the subcontractor is employing or contracting with an illegal
alien who is performing work under the Agreement; and
b.
Terminate the subcontract with the subcontractor if within three (3) days
of receiving the notice required pursuant to subparagraph (a) hereof, the subcontractor does
not stop employing or contracting with the illegal alien who is performing work under the
Agreement; except that Consultant shall not terminate the contract with the subcontractor
if during such three (3) days the subcontractor provides information to establish that the
subcontractor has not knowingly employed or contracted with an illegal alien who is
performing work under the Agreement.
D.
Consultant shall comply with any reasonable request by the Colorado Department of Labor
and Employment made in the course of an investigation conducted pursuant to C.R.S. § 8-17.5-102(5)(a)
to ensure that Consultant is complying with this Agreement.
E.
If Consultant does not have employees, Consultant shall sign the "No Employee Affidavit"
attached hereto.
F.
If Consultant wishes to verify the lawful presence of newly hired employees who perform
work under the Agreement via the Department Program, Consultant shall sign the "Department Program
Affidavit'' attached hereto.

XII.

MISCELLANEOUS

A.
Governing Law and Venue. This Agreement shall be governed by the laws of the State of
Colorado, and any legal action concerning the provisions hereof shall be brought in Teller County,
Colorado.
B.
No Waiver. Delays in enforcement or the waiver of any one or more defaults or breaches
of this Agreement by the City shall not constitute a waiver of any of the other terms or obligation of this
Agreement.
C.
Integration. This Agreement and any attached exhibits constitute the entire Agreement
between Consultant and the City, superseding all prior oral or written communications.
D.

. Third Parties. There are no intended third-party beneficiaries to this Agreement.

E.
Notice. Any notice under this Agreement shall be in writing, and shall be deemed
sufficient when directly presented or sent pre-paid, first class United States Mail, addressed as follows:

The City:

City of Cripple Creek
P.O. Box 430
Cripple Creek, CO 80813

Consultant:

Deere and Ault Consultants, Inc.
600 ~- Airport Rd, Suite A-205
Longmont, CO 80503

F.
Severability. If any provision of this Agreement is found by a court of competent
jurisdiction to be unlawful or unenforceable for any reason, the remaining provisions hereof shall
remain in full force and effect.
G.
the par~ies.

Modification. This Agreement may only be modified upon written agreement of

H.
Assignment. Neither this Agreement nor any of the rights or obligations of the parties
hereto, shall be assigned by either party without the written consent of the other.
I.
Governmental Immunity. The City, its officers, and its employees, are relying on, and do
not waive or intend to waive by any provision of this Agreement, the monetary limitations or any other
rights, immunities, and protections provided by the Colorado Governmental Immunity Act, C.R.S. § 2410-101, et seq., as amended, or otherwise available to the City and its officers or employees.
J.
Rights and Remedies. The rights and remedies of the City under this Agreement are in
addition to any other rights and remedies provided by law. The expiration of this Agreement shall in no
way limit the City's legal or equitable remedies, or the period in which such remedies may be asserted, for
work negligently or defectively performed.

K.
Non-Appropriation. As required by Article X, Section 20 of the Colorado
Constitution, any obligation of the City not perfarmed in the current fiscal year shall be subject to
annual appropriation of funds by the City's governing body. Should sufficient funds not be
appropriated for the City's performance in future fiscal years this agreement shall terminate and
be of no further force or effect.
L.
Corporate Protection. It is intended by the parties to this Agreement that the
Cons11ltant's services in connection with the P1·oject shall not subject the Cons11ltant's individual
employees, officers 01· directors to any person legal exposure for the risks associated with this
P1·oject. The1·efore, and nothwithstanding anything to the cont1·ary contained herein, the City
agrees that as the City's sole and exclusive r·emedy, any claim, demand 01 suit shall be directed
and/or asserted only against the Consultant, a Colorado corporation, and not against any of the
Consultants' individual employees, officers or directo1 s.
4
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement on the date first set
forth above.

CITY OF CRIPPLE CREEK
Bruce Brown, Mayor

ATTEST:

Janell Sciacca, City Clerk
APPROVED AS TO FORM:

Erin Smith, City Attorney

CONSULTANT

By:
Mark A. McLean, P.E., Vice-President

STATE OF COLORADO

)

) ss.
COUNTY OF _ _ _ _ _ __

)

The foregoing instrument was subscribed, sworn to and acknowledged before me this _
_ _ _ _ _ _ _ _ , 20_, by _ _ _ _ _ _ _ , as _ _ _ _ _ of _ _ _ _ .
My commission expires:
(SE AL)

Notary Public

day of

NO EMPLOYEE AFFIDAVIT
[To be completed only if Consultant does not have any employees]

1.

Check and complete one:

D

I, _ _ _ _ _ _ _ _ _ _ _ _ _ _ , am a sole proprietor doing business as
_ _ _ _ _ _ _ _ _ _ _ _ . I do not currently employ any individuals. Should I employ any
individuals during the term of my Agreement with the City, I certify that I will comply with the lawful
presence verification requirements outlined in that Agreement.
OR

am
the
sole
owner/member/shareholder
of
I, - - - - - - - - - - - - - - '
□ _ _ _ _ _ _ _ _ _ _ _, a _ _ _ _ _ _ _ _ _ _ _ _ _ _ [specify type of entity - i.e.,
_
corporation, limited liability company], that does not currently employ any individuals. Should I employ
any individuals during the course of my Agreement with the City, I certify that I will comply with the lawful
presence verification requirements outlined in that Agreement.

2.

D

Check one.
I am a United States citizen or legal permanent resident.

The City must verify this statement by reviewing one of the following items:
• A valid Colorado driver's license or a Colorado identification card;
• A United States military card or a military dependent's identification card;
• A United States Coast Gitard Merchant Mariner card;
• A Native American tribal doci,ment;
• In the case of a resident of another state, the driver's license or state-issued
identification card from the state of residence, if that state requires the applicant
to prove lawfitl presence prior to the issuance of the identification card; or
• Any other docitments or combination of doci,ments listed in the City's ''Acceptable
Documents for Lawful Presence Verification'' chart that prove both the
contractor's citizenship/lawful presence and identity.
OR

D

I am otherwise lawfully present in the United States pursuant to federal law.

Consitltant must verify this statement throitgh the Federal Systematic Alien Verification of
Entitlement program, the "SA VE'' program, and provide such verification to the City.

Signature

Date

DEPARTMENT PROGRAM AFFIDAVIT
[To be completed if Consultant participates in the
Department of La.bor La.wful Presence Verification Program]

I, _ _ _ _ _ _ _ _ _ _ _ , as a public contractor under contract with the City of Cripple
Creek (the ''City''), hereby affirm that:
1.
I have examined or will examine the legal work status of all employees who are newly
hired for employment to perform work under this public contract for services ("Contract") with the City
within twenty (20) days after such hiring date;
2.
I have retained or will retain file copies of all documents required by 8 U.S.C. § 1324a,
which verify the employment eligibility and identity of newly hired employees who perform work under
this Contract; and
3.
I have not and will not alter or falsify the identification documents for my newly hired
employees who perform work under this Contract.

Consultant Signature

STATE OF COLORADO

Date

)

) ss.
COUNTY OF _ _ _ _ _ __

)

The foregoing instrument was subscribed, sworn to and acknowledged before me this _
_ _ _ _,
20_,
by
__________
as

-----------·
My commission expires:
.

(SEAL)
Notary Public

day of
of

SERVICE REQUEST
NO.

CONSULTANT: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
PROJECT:

I

THIS SERVICE REQUEST dated_ _ _ _ _ _ _, is an addendum to the Professional Service
Agreement (''AGREEMENT'') for Pavement Striping Ser,,ices_ _ _ _ _ _ _ _ _ _ _ _ dated _
_ _ between the City of Cripple Creek (''City) and _ _ _ _ _ _ _ _ _ _(''CONSULTANT'')
WHEREAS, upon execution, this Service Request shall be considered a part of the AGREEMENT;

I

and WHEREAS, this Service request establishes the Scope of Work and compensation amount for
specific Pavement Striping,________ services and authorizes CONSULTANT to proceed with
the project.
NOW, THEREFORE, the parties mutually agree as follows:
ATTACHED

I

CITY agrees to compensate CONSULTANT for the required services in accordance with the terms of
payment stipulated in the AGREEMENT of this Service Request. An itemized list of tasks and a detailed
cost for the completion of the required services is attached hereto as Exhibit A to this Service Request
No. _ _ _ _ _ _ _ _ _ . The cost for completion of the items of service shall not
exceed _ __ _ _ _ _ _ _ _ _ _ _ _ _ and no/l00th Dollars($_ _ _ _ _).
All services associated with this Service Request shall conform to the requirements of the AGREEMENT
and this Service Request. The Service Request Shall be completed to the satisfaction of CITY
Within 30
days of the Notice to Proceed.
Except as herein modified, all terms and conditions in the AGREEMENT remain unchanged and are in
full force and effect.
CITY OF CRIPPLE CREEK, a municipal corporation

CONSULTANT

By: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _

By: _ _ _ _ _ _ _ _ _ _ __
Title:

Date: - - - - - - - - - - - - - - - - -

_______ ______
_:,_

Date: - - - - - - - - - - - - - -

DEERE & AULT
CONSULTANTS~ INC.

Project Name: City of Cripple Creek General Consulting Services - 2019
D&A Job Nos.: 0782.001 .00
Date:
Ja11uary 23, 2019

AGREEMENT FOR PROFESSIONAL SERVICES

1.
PARTIES. The parties to this agreement (this "Agreement") are Deere and Ault Consultants,
Inc., a Colorado corporation ("D&A"), and City of Cripple Creek, Colorado, whose business address
is: 337 E. Bennett Ave., P.O. Box 430, Cripple Creek, CO 80813
(the "Client").
2.
RECITALS AND PURPOSE. The Client desires to retain the services of D&A. D&A agrees
to provide and perfonn services as more fully described herein. In order to facilitate the perfonnance
of services by D&A, the CLIENT agrees to provide support to D&A as more fully described herein.
The purpose of this Agreement is to set forth the tenns and conditions under which each party agrees
to perform.
3.

DESCRIPTION AND SCOPE OF SERVICES TO BE PROVIDED BY D&A:

Monthly preparation of water rights accounting forms
As-needed general water rights consulting (general consultation with City and legal counsel regarding
water rights matters, oppositions to water court applications, review of substitute water supply 12lans,
etc..
Additional projects on a case-by-case basis with separate scopes of work and cost estimates.
4.

DESCRIPTION AND SCOPE OF SUPPORT TO BE PROVIDED BY CLIENT:

Meter readings for monthly accounting, atid other materials and infonnation available to the Client, to
be determined on a case by case basis.

5.
INCORPORATED PROVISIONS. The attached ''Standard Provisions of Agreement for
Professional Services'' is incorporated into and made a part of this Agreement.

600 S. Airport Road, Building A, Suite 205
Longmont, CO 80503
Phone: 303-651-1468 • Fax: 303-651-1469

6.
MEETING HOURS. Services to be provided by D&A will include the following number
of meeting hours:
n/a
. Meeting hours in excess of those specified will be charged on an
hourly rate basis in accordance with D&A's standard hourly rates. In the event a meeting is
interrupted or repeated, the fees for resulting additional consultant time are in addition to the fees
agreed upon in this Agreement.

7.
ESTIMATED COMPLETION TIME. It is estimated that the services will be performed
during the period of January 1" 2019 through December 31, 2019.
8.

FEES.
A.

The Client agrees to pay D&A (whichever is checked):

[ ]

A fixed fee of$- - - - - - - - .

[X]

On an hourly basis for each and all services rendered in accordance with tl1e
attached D&A rate schedule. It is estimated that the fee for services
rendered, exclusive of out-of-pocket expenses, will be $ 6,000
.
ESTIMATES ARE NOT A GUARANTY AND ARE NOT TO BE
CONSTRUED AS AN AGREEMENT TO PERFORM ON A FIXED
PRICE BASIS. In the event additional services of D&A are required or
requested, the Client shall be advised of the need for such additional services
prior to performance of additional services.

[ ]

On an hourly basis with a not-to-exceed fee of$_ _ _ _ _ _ _.

B.

The Client agrees to the following method of payment (whichever is checked):

[ ]

An initial retainer of$ _ _ _ _ _ _ _ _ , with the remaining balance
billed and due on completion.

[ ]

Full payment billed and due upon completion of project.

[X]

Partial payments billed and due each month.

All payments due shall be made within 30 days of receipt of invoice. Payments made after
that time shall be assessed an interest rate of 1-1/2% per month.
C.

The Client agrees to pay all direct reimbursable expenses such as travel,.
communications, printing, deliveries and outside services at cost plus 10%. Mileage
shall be reimbursed at the allowable IRS mileage 1--eimbursement rate.

9.
CLIENT DEFAULT; D&A TERMINATION. The Client shall be in default of this
Agreement upon the occurrence of any of the following events:
A.
Failure to make any payment within 30 days from date of the invoice. Should the
Client, in good faith, dispute a portion of any invoice, it shall be required to make
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timely payment of the undisputed amount of the invoice, and give notification of the
disputed portion. Failure to make payment on the undisputed portion shall
constitute a default.
B.

The Client's insolvency, bankruptcy, making of any assignment for the benefit of
creditors, or filing of any petition for bankruptcy or reorganization.

C.

The breach of any provision of this Agreement by the Client, other than nonpayment of monetary sums due hereunder, and the failure by the Client to remedy
the same within ten days of the receipt of written notice of such breach from D&A.

D.

The breach of any other agreement between D&A and the Client.

After the occurrence of any of the foregoing events, D&A may, upon written notice to the
Client, terminate this Agreement in which event D&A shall be entitled to the compensation
specified in Paragraphs 10 and 11 of the attached Standard Provisions.
10.
RIGHT TO STOP WORK. In lieu of terminating this Agreement as provided in paragraph
9 above, upon the happening of any event of default above mentioned, D&A may stop its work until
such time as the default is remedied by payment, and this right to stop work shall be without prejudice
to any other legal remedy or right D&A may possess. The election by D&A to stop work shall not
be deemed a waiver of D&A's right to terminate this Agreement. The stoppage of work by D&A
under this paragraph shall not be deemed a default by D&A of its obligations under this
Agreement.
11.
CLIENT TERMINATION. The Client, may upon written notice to D&A, terminate this
Agreement, in which event D&A shall be entitled to the compensation specified in Paragraphs 1O
and 11 of the attached Standard Provisions.
12.

MISCELLANEOUS.

A.

This Agreement represents the entire agreement between the parties and all prior
negotiation and agreements, whether written or oral, are merged herein and are null
and void.
·

B.

For a period of one year from the date of performance (i.e. the date of a particular
act or the first date on which D&A omitted to perform an act it should have
performed), D&A shall correct any defects, errors or omissions attributable to D&A
in the performance of its services as described in this Agreement, provided that
D&A is provided written notice itemizing any defects, errors or omissions. THE
CLIENT HEREBY RELEASES D&A FROM ANY AND ALL CLAIMS,
LIABILITIES, CAUSES OF ACTION AND DEMANDS FOR
CONSEQUENTIAL DAMAGES, AND AGREES TO LIMIT ACTUAL
DAMAGES OR LOSS OF ANY KIND ARISING FROM OR RELATED TO
THIS AGREEMENT TO THE AMOUNT OF THE FEES PAID TO D&A.
D&A is not responsible for any delays or acts/omissions of any third parties.
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C.

If the Client is a partnership, corporation or other legal entity, the Client expressly
warrants that the individual signing this Agreement is fully authorized to sign on
behalf of the Client.

D.

Should any dispute arise from services caused by this Agreement that cannot be
settled between D&A and the Client, the dispute shall be decided by arbitration under
the Rules of the American Arbitration Association. The arbitration shall be
conducted in Denver, Colorado.

[Signature Page to follow]
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[Signature Page]

above.

IN WITNESS WHEREOF, this Agreement has been executed as of the date first set forth

DEERE AND AULT CONSULTANTS, INC.
By:

Name:
Its:
Date:

d
Mark A. McLean
Vice - President
January 23, 2019

--.......;;;..;..,;;;;;.;;..;.;~~..;;;;;...;;..;..;...;;.......~----

Client:
.City of Cripple Creek, Colorado

By:

Name: _ _.--=:. :,M. :.:a~rk:: .: . . . : C:. .;: ;:a=m~p~b.. ;:_;el; .; ; . l_ _ _ __
Its:
City Administrator
Date:
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DEERE AND AULT CONSULTANTS, INC.
STAND ARD PROVISIONS OF AGREEMENT FOR PROFESSIONAL SERVICES
The Client and D&A agree that the following provisions shall be part of their Agreement:

1.
of the other.

Neither the Client nor D&A shall assign its interest in this Agreement without the written consent

2.
Only the services clearly stated in the ''Description and Scope of Services To Be Provided By D&A''
section of this Agreement shall be performed for the fees stated in this Agreement. If Client requests additional or
changed services, D&A shall notify the Client in writing of any additional fees and shall receive written approval to
provide s~ch services for the additional fees. D&A shall have the right to accept or reject any request for additional or
changed services.
3.
D&A 's performance hereunder is contingent upon the absence of, and D&A shall not be responsible
for, or be in default he re of, or be deemed to be in default, by reason of delays in performance by reason of, strikes,
lock-outs, accide11ts, ''acts of God," and other delays unavoidable or beyond D&A's reasonable control, or due to
shortages or unavailability of labor at established area or delays caused by failure of the Client or the Client's agent to
furnish information or to approve or disapprove D&A 's services promptly or due to late or slow, or faulty performance
by the Client, other contractors, or gover11mental agencies, the performance of whose work is precedent to or
concurrent with the performance of D&A's services. In the case of the happening of any such delay, the time of
completion shall be extended accordingly.
4.
In the event that any changes are made in the plans and specifications by the Client or persons other
than D&A that affects D&A' s performance of services, any and all liability arising out of such changes is waived as
against D&A and the Client assumes full responsibility for such changes unless the Client has given D&A prior notice
and received from D&A written consent for such changes.
5.
D&A is not responsible, and liability is waived by the Client as against D&A, for use by the Client
or any other person, of the plans or drawings not marked final and signed by D&A.
6.
All tracings, survey notes, and other original documents are instruments of service and shall remain
the property of D&A, except where by law or precedent these documents become public property. The Client will be
provided reproducible copies as required.
7.
D&A' s liability to the Client for injury or damage to persons or property arising out of the work
performed for the C 1i en t and for which legal liability may be found to rest upon D&A, other than for professional
negligence, will be limited to $100,000. For any damage on account of professional negligence D&A's liability will be
limited to a sum not to exceed the fee paid to D&A. This limitation on recovery for negligence is a knowing and
voluntary limitation made by the Client.
8.
The Client shall be presented an itemized billing at such times as set forth in this Agreement and the
net amounts shall be due at the time of billing.
9.
Interest of 1-1/2o/o per month (but not exceeding the maximum rate allowable by law) will be payable
on any amounts not paid within 30 days of the billing date. Payment thereafter will be applied first to accrued interest
and then to the principal unpaid amount. Any attorney's fees or other costs incurred in collecting any delinquent
amount shall be paid by the Client.

10.
The Client shall pay the costs of checking and inspection fees, zoning and annexation application
fees, assessment fees, soils engineering fees, soils testing fees, aerial topography fees, and all other fees, permits, bond
premiums, title company charges, blueprints and reproductions and all other charges not specifically covered by the
terms of this Agreement. D&A shall bill these fees and charges at cost plus 10%.
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I I.
In the event that any portion of D&A' s services is suspended, abandoned, or terminated, the Client
shall pay D&A for the services performed on an hourly basis based on D&A's standard rates, not to exceed any
maximum contract amount specified herein.

I2.

Any estimate of construction cost prepared by D&A represents its judgment as a professional design
fi rm and is supplied for the general guidance of the Client. It is not intended as a warranty upon which the Client
may rely. Except as specifically provided h ere i n , D & A excludes all other warranties, express or imp! ied. Since
D&A exercises no control over the cost of labor and material, competitive bidding or market conditions, D&A does
not guarantee the accuracy of such estimates.
13.
The Client agrees that the construction contractor will be required to assume sole and complete
responsibility for job area conditions during the course of construction of the project, including safety of all persons
and property and that this requirement shall be made to apply continuously and not be limited to normal working
hours.
14.
IN THE PERFORMANCE OF ITS PROFESSIONAL SERVICES, D&A WILL USE THAT
DEGREE OF CARE AND SKILL ORDINARILY EXERTED UNDER SIMILAR CONDITIONS IN
SIMILAR LOCALITIES AND NO OTHER WARRANTIES, EXPRESS OR IMPLIED, ARE MADE OR
INTENDED IN ANY OF D&A'S PROPOSALS, CONTRACTS, OR REPORTS. The Client agrees to defend,

indemnify and hold D&A harmless from any and all liability, real or alleged, in connection with the performance of
services on this project, excepting liability approximately arising solely from the professional negligence of D&A.
I 5.
In the event Client falls to pay D&A within thirty days after invoices are rendered, the C I i en t agrees
that D&A shall have the right to declare a default and seek all remedies set forth in this Agreement, including termination
of work or termination of this Agreement. The election of one remedy shall not preclude the election of another remedy.
The Client expressly agrees to hold D&A harmless from any liability arising out ofD&A's termination or suspension of
its services hereunder due to the Client's failure to perform and/or pay in accordance with the provisions of this
Agreement in the event of termination of this Agreement or work stoppage. In the event of termination, the Client shall
then promptly pay D&A for all fees and services performed by D&A on an hourly basis.

16.
Should arbitration or litigation be necessary to enforce any term or provision of this Agreement, or
to collect any po11ion of the amount payable tinder this Agreement, then all arbitration, litigation and collection
expenses, witness fees, court costs, and attorney's fees shall be paid to the prevailing party.
Should any provision be found or (deemed to be invalid, this Agreement shall be construed as not
containing such provision,, and all other provisions which are otherwise lawful shall remain in full force and effect and
to this end the provisions of this Agreement are declared to be severable.
17.

18.
.

Services provided within this Agreement are for the exclusive use of the Client.

This Agreement and the performance of D&A and the Client hereunder shall be governed by the
laws of the State of Colorado.
19.

AS REQUIRED BY THE COLORADO CONSTRUCTION LIEN LAWS, D&A HEREBY
20.
NOTIFIES CLIENT THAT PERSONS OR COMPANIES FURNISHING LABOR OR MATERIALS FOR THE
CONSTRUCTION ON CLIENT'S LAND MAY HAVE LIEN RIGHTS ON CLIENT'S LAND AND BUILDING IF
SUCH PERSONS OR COMPANIES ARE NOT PAID FOR THEIR SERVICES. THOSE ENTITLED TO SUCH LIEN
RIGHTS ARE THOSE WHO CONTRACT DIRECTLY WITH THE OWNER OF SUCH LAND OR WHO GIVE THE
OWNER OF SUCH LAND NOTICE WITHIN 60 DAYS AFTER SUCH PERSONS OR COMPANIES FIRST
FURNISH LABOR OR MATERIALS FOR THE CONSTRUCTION. ACCORDINGLY, CLIENT MAY RECEIVE
NOTICES FROM THOSE PERSONS OR COMPANIES THAT FURNISHED LABOR OR MATERIALS FOR THE
CONSTRUCTION, AND SHOULD GIVE A COPY OF EACH NOTICE RECEIVED TO THE CLIENT'S
MORTGAGE LENDER, IF ANY.

·
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